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OPINION

|. Factual Background
The appellant was charged by presentment by the Cheatham County Grand Jury with
thefelony murder of Stephen Joe Davis, 1, achildlessthan three yearsold, during the perpetration
of aggravated child abuse. At trial, whichbegan on April 23, 2001, the Statefirst called thevictim’s
father, Stephen Joe Davis, Jr. Stephen Davistestified that the victim’ s birthday was September 25,

! The offense aslisted in Tennessee Code Annotated section 39-13-202(a)(2) (1997) is first degree murder
committed in the perpetration of any one of alist of enumerated felonies, including aggravated child abuse.



1996. Stephen and Amanda Davis also had ayounger child named Jacob.? After a brief marriage,
the two divorced. Subsequently, Amanda Davis moved to Cheatham County. At trial, Stephen
Davisidentified apicture of thetwo-year-old victim. Stephen Davisnoted that AmandaDaviscame
to thefuneral hometo pay her respectsto her son, but hedid not see her at the burial. Stephen Davis
did not know if the appellant attended either the funera or the burial.

The next witness was George James Tucker, Jr. Tucker lived at 1024 Jane Circlein
Cheatham County.® Hetestified that in September 1999, the appd lant and Amanda Davis were his
neighbors acrossthe street. Shortly before 10:00 a.m. on September 24, 1999, Tucker wasworking
in his garage with his father when Amanda Davis came “screaming” and “ydling” into his yard.
Amanda Davisimplored Tucker to call 911 because she could not avaken her baby. Tucker noted
that Amanda Davis was “rea hysterical.” Tucker instructed his father to call 911 while he
accompanied Amanda Davis to her home to check on the baby. When Tucker entered Amanda
Davis mobile home, he observed an infant in a car seat in the living room. He inquired as to
whether that wasthe*“baby” which concerned her. AmandaDavisrepliedinthenegative, explaining
that she could not awaken her toddler who was in the bedroom. Tucker entered the victim’s
bedroom and noted that “it had long passed because it had already set up — rigor mortis had set up
init, so | didn’t even try to move it.” He wated with Amanda Davis until the police and the
paramedics arrived. Tucker agreed that the 911 record reflecting that the call for help came in at
9:52 am. would have been accurate.

Sean Greer of the Cheatham County Sheriff’s Department was dispatched on
September 24, 1999, to 1029 Jane Circle in Cheatham County. He arrived at the residence at 9:57
am., five minutes after hewasdispatched. Theparamedicsarrived shortly after the officer. Officer
Greer entered the residence and made contact with Amanda Davisand Tucker. Officer Greer noted
that AmandaDavis"wasweeping, but not irrational.” Tucker directed Officer Greer to the bedroom
wherethevictimwaslocated. Theofficer and the paramedicsentered thevictim’ sbedroom. Officer
Greer observed atoddler lying on his left side on a sleeping bag spread on top of the bed. The
paramedics determined that the victim was dead and Officer Greer “established a crime scene.”
Officer Greer led the paramedics to the front of the residence and formed a blockade at the front
door, effectively closing off half of the residence. Officer Greer requested that a detective from the
Criminal Investigation Division (CID) be sent to investigate. Inresponse, Sergeant Duncanarrived
at the scene.

Sergeant Floyd Duncan, Jr., an invegtigator with the CID of the Cheatham County
Sheriff’s Department, was called to 1029 Jane Circle on September 24, 1999, to investigate the
victim’'sdeath. Prior to Sergeant Duncan’ sarrivd, other officers“contained” the scene. After his
arrival at 10:37 am., Sergeant Duncan “ started to process the internal scene.” He observed that the

2 Stephen Davis testified that he later discovered that he was not Jacob’s biological father.

3 Throughout the record, the address of the offenseisreferred to as“Jane Circle” or as“James Circle.” For
the sake of consistency, we have chosen to employ the former designation.
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victimwaslying on hisleft side asif hewere aseep. Thevictimwas* cold and rigid to the touch.”
There was no visble bleeding, but the victim had “sputum or vomit” with a vague reddish cast
around his mouth. Sergeant Duncan opined that the victim had choked or vomited while in the
reclining position. Sergeant Duncan took photographs of the crime scene, but those photographs
were lost when they were sent to the Wal-Mart photographic laboratory for processing.*

Sergeant Duncan questioned Tucker about the events of that morning and was
informed that a distraught Amanda Davis ranto Tucker’ sresidence in order tocall 911 for help for
her unresponsivetoddler. Sergeant Duncan spokewith AmandaDaviswho “wasin an obvious state
of grief.” Amanda Davis was not very coherent, but she was capable of answering some brief
guestions. Sergeant Duncan discovered that the victim suffered from low blood sugar and
sometimes refused to eat. Therefore, initially Sergeant Duncan believed that there could be a
medical reason for the victim’s demise.

Thevictim’s body was trangported to the of fice of Dr. Charl es Harlan for an autopsy.
Subsequently, Dr. Harlan contacted Sergeant Duncan and informed him that the victim’ s death was
ahomicide. Accordingly, becausetherewere other childreninthe home, Sergeant Duncan returned
to the scene and informed the Department of Children’s Services (DCS) of the suspicious desath.
Additionally, Sergeant Duncan transported the victim’ s body to Cheatham County Medical Center
for x-rays. The x-rays did not reveal the existence of prior abuse.

On September 24, 1999, after receiving the cal from Dr. Harlan indicating that the
victim’'s death was a homicide, Sergeant Duncan requested interviews with the appellant and
Amanda Davis. Sergeant Duncan administered Miranda warnings to the appellant and, at 11:30
p.m., the appellant signed a waiver of his rights. Sergeant Duncan asked the appellant about
“whipping” the victim, and the appellant responded, “well, no, that’s just not the way [we do]
things.” The appellant explained, “[N]obody whips the children in the home.” Furthermore, the
appellant insisted that Amanda Davis“[d bsolutely” did not whip the children because she“doesn’t
believein whipping them.” Sergeant Duncan observed that prior to thisinterview, the appellant had
been at the police station with hissister. On that occasion, the appellant had also insisted that no one
in the home whipped the children.

Duringthe 11:30 p.m. interview, the gopel lant stated that AmandaDavisresded with
him as alive-in babysitter. The appellant’ s eight-year-old daughter, Rebecca Pylant, lived in the
home aswell as AmandaDavis two sons. On September 23, 1999, the appdlant came homeearly,
at approximately 3:30 p.m. or 4:00 p.m., to care for the children while Amanda Davis went to the
Department of Human Services (DHS) to obtain food stamps. The appellant related that Amanda
Davis had been the only other adult with the children that day. The victim began crying upon
learning that Amanda Davis was leaving and continued to cry after she left. Approximatdy thirty
minutes after Amanda Davis departure, the appellant changed the victim’'s “foul smelling” diaper;

4 Sergeant Duncan noted that it was acommon practice of |aw enforcement agencies to have their photographs
processed at Wal-M art.
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yet, the victim continued to cry. Theappellant asserted that he took the victim to the victim’ sroom
to attempt to interest him in playing with his toys. Sergeant Duncan noted that the appellant
grumbled that he had thought, “[H]ere | am baby sitting the baby sitter’ skids.” The appellant also
related that he heard the victim cry sometime between 8:00 p.m. and 9:00 p.m. on September 23,
1999.

Sergeant Duncan recalled that he briefly spokewiththeappellant’ sdaughter, Rebecca
Pylant, on the night that he questioned the appellant. However, Rebecca was very tired during the
conversation and the sergeant did not obtain much information from her. The appellant warned
Sergeant Duncan to be careful in talking to Rebecca because she did not like Amanda Davis and
“she’s liable to say anything.” Nevertheless, Sergeant Duncan opined that he would be able to
discern Rebecca’ s truthfulness.

After the victim’s death, Rebecca was sent to live with the appellant’ s sister, Sheila
Wilson, but Sergeant Duncan “didn’t think that was a good idea at all.” Regardless, Sergeant
Duncan acknowledged that the appellant was not dlowed to call hisdaughter and that dl of hisvigts
with Rebecca were supervised by a DCS case worker.

Sergeant Duncan related that on September 30, 1999, while he was on vacation,
Connie Adkinson with the Tennessee Bureau of Investigation (TBI) interviewed Rebecca.
Moreover, Sergeant Duncan noted that he did not conduct any more interviews with the appellant
because he would not talk and was difficult to locate. However, Sergeant Duncan interviewed
AmandaDavis on several more occasions. He observed that both the appellant and Amanda Davis
had been indicted by the Grand Jury, but he could not remember the nature of the charges against
Amanda Davis.

After Sergeant Duncan’ stestimony, thetria was continued until the next day. Prior
to the recommencement of trial on the morning of April 24, 2001, the State asked permission to
recall Sergeant Duncan. The State proposed to have Sergeant Duncan explain that he was distracted
during trial the previous day because he wasteaching a class and had prepared for another trial that
had been dismissed. Additiondly, Sergeant Duncan would darify thetimeframeregarding Amanda
Davis departure from the home on the day of the offense. The appellant objected to the recall of
thiswitness. After abrief jury out hearing, thetrial court allowed Sergeant Duncan to berecalled
for thelimited purpose of testifying regarding thetimeframe. Onthe stand, Sergeant Duncanrelated
that the appellant told him that AmandaDavis|eft thehomeat approximately 4:00 p.m. and returned
at 5:00 p.m. Additiondly, Sergeant Duncan stated that the appellant informed him that the victim
continued to cry while Amanda Davis was gone.

Next, the State called Dr. James Bal dwin, the Cheatham County Medical Examiner.
Dr. Baldwintestified that he took thex-rays of the victim’sbody. Dr. Baldwin related that the x-ray
was a " negative survey,” explaining that no new or old fractures were reveal ed.



RebeccaPylant testified that she remembered the day that the victim did not awaken.
She came home from school about 3:00 p.m. or 3:30 p.m. and did her homework by herself. The
State asked Rebeccaif sheremembered giving astatement to Connie Adkinson and Susan Roberts.
Rebecca answered in the negative. The appellant then objected to the State showing Rebecca her
statement. The trial court overruled the appellant’s objection. The State showed Rebecca her
statement and asked her to read the first portion. After silently reading the first page of the
statement, Rebeccaacknowledged that she remembered talking with the two women. However, she
did not specifically remember what she told the women about her activitieswhen shegot homefrom
school. The State prompted Rebecca to read another portion of the statement. After she was
finished reading, Rebecca stated that she remembered doing her homework with Amanda Davis
help. They did the homework at the kitchen table while the victim sat in the living room watching
amovie.

Shortly thereafter, Amanda Davis left and the appellant “babysat” Rebecca and the
victim; Rebecca did not remember if Jacob wasthere. Thevictim cried “alot.” Rebeccaadmitted
that his crying was annoying, but she never got mad at the victim. However, the gopellant became
angry at the victim because of hiscrying. The victim cried while the appellant changed his diaper.
Rebeccatestified that the victim did not aways cry when he was having his digper changed. The
State asked Rebecca to read another portion of her statement. Then the State asked if the victim
cried when his diaper was getting changed and Rebecca responded in the affirmative.  She
acknowledged that the victim never “really” cried when Amanda Davis changed his diaper but
“mostly” cried when the appellant changed him. Rebecca remembered saying that the victim
“doesn’t cry when Amanda does it, but he does when my daddy changes him.”

The victim continued to cry after hisdiaper was changed. Rebeccawasin theliving
room and thevictimwasin hisbedroom. Theappellant went into thevictim’ sbedroom and Rebecca
heard anoise. “It sounded likedaddy spanking him.” Rebeccaheard the noise twice, and shewent
to the door of the victim’'s bedroom to investigate. While standing in the doorway, Rebecca
observed the appelant holding the victim’s arms up in the air with one hand while spanking the
victimwith the other hand. Rebeccasaw the appellant strikethevictimtwice. Rebeccatestified that
the spanking was hard enough that she heard it from the living room. The victim was crying but not
screaming. Rebecca noted that the appellant was mad while spanking the victim, but it was “[j]ust
usua mad.”

Rebeccatestified that the victim then came out of his room and went into the living
room. After questioning by the State, Rebecca stated that she did not remember saying in her
statement that the victim never came out of hisroom again after the spanking. She acknowledged that
the victim stopped crying at some point, but could not remember precisely when. She stated that the
victim stayed in his room until Amanda Davis came home, but then he came out of hisroom. The
State then instructed Rebeccato read a portion of her statement and asked if she remembered when
the victim stopped crying. Inresponse, Rebecca stated that he stopped crying before AmandaDavis
camehome. Rebeccafurther stated that there were no sounds coming out of the victim’sroom after
Amanda Davis came home.



Rebeccatestified that the victim had previously been spanked by both the appellant
and AmandaDavis. Specifically, shemaintained that someone other than the appellant al so spanked
the victim on the day in question. The State directed Rebecca to read the portion of her statement
which indicated “that the only one who spanked [the victim] was daddy and you spelled it daddy.”
Subsequently, the following colloquy occurred:

State: Now did you remember telling Ms. Adkinson that he only got

one spanking that day?

Rebecca: No.

State: Okay. Didn't you just read that?

Rebecca: Yes.

State: Okay. Doesn't it say that he only got one spanking that day?

Rebecca: Yes.

State: And didn’t you say that daddy did the spanking?

Rebecca: Yes.

Rebeccaacknowledged that she saw the appellant spanking thevictiminthevictim’s
bedroom. Upon naticing that Rebecca was watching the spanking, the appellant instructed Rebecca
to go to her room. Rebeccadid not know why she was sent to her room; she had not done anything
wrong. She also did not see the victim do anything wrong.

Rebeccaexplained that Amanda Daviswent into the victim’ sroomlater tha night to
put Jacob into the crib that was located in the same room. However, the victim never got up and
Rebecca never saw the victim aive again.

On cross-examination, Rebecca revealed that the first thing she saw when she came
home from school at 3:30 p.m. was Amanda Davis hitting the victim “hard” on hislower back four
times with a wooden spoon. After the “beating,” the victim stopped crying. However, he began
crying again when Amanda Davis|eft “[b]ecause hedidn’t want his mom to leave.” Upon further
guestioning, Rebecca clarified that she saw the appellant spank the victim with an open hand on his
bottom, not on hisback. The victim waswearing hisdiaper during the spanking. Rebeccanoted that
Amanda Davis checked on the victim when she got home but did not wake the victim for dinner.

Rebeccaaverred that the victim did not eat anything or have any juice that night. In
astatement she gave on September 24, 1999, Rebecca stated that before Amanda Davisleft, shewas
S0 angry at the victim because he would not eat that she “snatched him up by the arms and put him
to bed.” Rebeccaadmitted that in her September 30 statement, she did not mention Amanda Davis
hitting the victim with a spoon. She acknowledged that she told Sergeant Duncan on October 15,
1999, about the spoon incident. Rebecca maintained that Amanda Davis never hit her with a spoon
and never threatened to hit her. However, Rebecca stated that she had been spanked by the appel lant.
Rebeccaagreed that she had testified at pretrid hearings about Amanda Davis hitting the victim with
aspoon. At one hearing, she estimated that the beating lasted five or ten minutes.



Next, Randell Anderson, detective and chief captain,” testified that heinterviewed the
appellant on September 30, 1999, while Sergeant Duncan was on vacation. DCS worker Susan
Roberts and TBI agent Connie Adkinson were also present. During the interview, the appellant
became agitated when Adkinson began talking about Rebecca because he had been separated from
hisdaughter. The women |left theroom and Captain Anderson asked the appellant about the victim.
The appellant related that the victim had been to the doctor about a blood sugar problem and also
stated that the victim would not eat. The appellant maintained that Amanda Davis did not “believe
in” disciplining the victim and explained that “ she' d make popping noises with her hand.” Captain
Anderson further explained, “He held hishand up and just said shewould smack hisbottom like that
just to make popping noises. She would draw her hand back.” The appellant informed Captain
Anderson that Amanda Davis would not let him discipline the victim.

Susan Furlow, an empl oyee of DHS, testified that AmandaDavis had an appointment
with her at 4:00 p.m. on September 23, 1999. Amanda Davis arrived at the office at approximately
4:30 p.m. Furlow observed that at the time of the meeting, Amanda Daviswas living at 1029 Jane
Circlein Cheatham County, which addresswas |ocated ten minutes away from the DHS office. The
interview pertained to Amanda Davis application for food stamps. Her demeanor was “farly
normal.” Furlow talked with her about forty minutes and Amanda Davis left the DHS office at
approximately 5:10 p.m.

Finally, the State called Dr. Charles Warren Harlan, an expert inforens ¢ pathology.
Dr. Harlan performed the autopsy on the victim and discovered “two lacerations of the gastric
mesentery, 100% laceration disruption of the root of the mesentery, splanchnic vasoconstriction of
the ileum; and hemoperitoneum of 520 cc. which is about one and a third pints of blood in the
abdomen or belly.” Dr. Harlan relaed that one and one thirds pints of blood isabout half the amount
of blood that would be found in achild thevictim’ sageand size. In sum, the ultimate conclusion of
the autopsy was that the victim bled to death.

Dr. Harlan explained that “[t]he injuries are to the back of the abdomen.” Thevictim
had red contusions on the back of the abdomen and had “yellow fluid coming from the nose and
mouth.” Specifically, Dr. Harlan related that

in the abdomen we have multiple tears of the mesentery. The

mesentery is a structure composed of fat and the fibrous connected

tissue. The stuff that holds us together; and it contains arteries, veins

and nerves.

In this particular case, . . . there are two lacerations or tears of the
mesentery supplying the blood supply to the stomach. Thestomachis
called the gastric, as the adjective form of it.

> The record does not indicate for which law enforcement agency Captain Anderson worked.
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Themesentery then showed a100% disruption or | aceration of theroot
of the mesentery. That’s —if you have a fan such as a fan that you
would have used, perhaps, in church, that would fold open . . . , the
bottom part of it wherethefan arms cometogether would be called the
root; and that istorn completely in two; and that islocated just above
the back bonein the middle of the body.

There is aso splanchnic vasoconstriction of the ileum which is the
small intestineand that is caused by the loss of the blood supply of the
arteries and veins to that area, to the small intestine; then there is
bleeding from the torn arteries and veins located at the root of the
mesentery.

Dr. Harlan a'so discovered one-third of a pint of brown mush with achili-like smell
in the stomach. He estimated that the death occurred two to twelve hours after the time of the injury
and noted that the disruption in thevictim’ sdigestion provided cluesasto thetimeof death. Relating
to thereddish contusionson the back of thevictim’ sabdomen, Dr. Harlan maintained that theinjuries
were caused by acylindrical object such asapin, arod, abaseball bat, alead pipe, the edge of ahand,
or fingers. The injuries were caused by one to three blows to the body. Agan, he stated that the
cylindrical marks could have been caused by “the area of the palm or thelittlefinger,” explaining that
“[t]he fingers are cylindrical objects and the edge of the pam is also a half cylinder.” Dr. Harlan
further related that three open hand blows to the back could cause the mesentery to tear. He stated
that awooden spoon could conceivably have caused thewoundsif the spoon was applied with enough
force, but Dr. Harlan expressed that the wounds were more consistent with a blow from a hand.
However, three open hand blows to the buttocks would not cause the fatd injuries becausethat was
the wrong area of the body. Dr. Harlan concluded his testimony by stating that rigor mortis would
set in approximately six hours after death.

As defense proof, the appellant entered into evidence the presentment charging
Amanda Davis with the felony murder of the victim. The appellant also entered into evidence
Amanda Davis' plea of nolo contendere to child neglect, a Class D felony. Finaly, the appelant
entered the judgment of conviction against Amanda Davis reflecting that she received afour year
sentence.

Attheconclusion of the proof, the appell ant requested that no | esser-included of fenses
be charged to the jury. The trid court denied the appellant’s request. After deliberation, the jury
found the appellant guilty of the felony murder of the victim during the perpetration of aggravated
child abuse. The appellant was sentenced to lifeimprisonment. On appeal, the appellant raises the
following issues: (1) whether the evidence was sufficient to support the appellant’ s conviction for
felony murder; (2) whether the trial court erred in not granting the appdlant’s motion for judgment
of acquittal; (3) whether the trial court erred in not granting the appellant’s motion for a bill of
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particulars; (4) whether the trial court erred in improperly allowing prior statements of the minor
child, Rebecca, into evidence; (5) whether thetrial court erred in allowing the Stateto recdl Sergeant
Duncan; and (6) whether the trial court erred in failing to instruct the jury on the lesser-included
offense of facilitation of felony murder.®

1. Analysis
A. Bill of Particulars

The appellant argues that the trial court should have granted his pretrial motion for a
bill of particulars. However, such motion and any proceedings related thereto are not included in the
appellate record for our review.” Tennessee Rule of Appellate Procedure 24(b) isclear:

[T]he appellant shall have prepared a transcript of such part of the

evidence or proceedings asis necessary to convey afair, accurate and

compl ete account of what transpired with respect to those issues that

are the bases of appeal.

Thefailuretofollow thedictates of thisruleresultsinthewaiver of the related issues and allowsthis
court to presume that the trial court was correct inits ruling. Thompson v. State, 958 S.W.2d 156,
172 (Tenn. Crim. App. 1997). Accordingly, we will not address this issue.

B. Recall of Duncan
The appellant complains, “[t]he trial court erred allowing the State of Tennessee to
reopen the proof to allow [ Sergeant] Floyd Duncan, Jr. totestify. . .. [Sergeant] Duncan wasrecalled
to testify as to why he was distracted and why his testimony the day prior was suspect.”

Aswe noted in the facts, Sergeant Duncan was the last witness to testify at trial on
April 23, 2001. The next morning, the State requested thetrial court’ s permission torecall Sergeant
Davistoexplainwhy hewas* distracted” during thepreviousday’ stestimony. Additionally, the State
wished to have Sergeant Duncan clarify when Amanda Davis left and returned to the home. The
appellant objected to therecall of Sergeant Duncan. After ajury-out proffer, thetria court alowed
Sergeant Duncan to be recalled for the sole purpose of establishing when Amanda Daviswas absent
from the home. Contrary to the appellant’s assertion, on recall Sergeant Davis testified only
concerning the appellant’ s statement that AmandaDavis|eft at 4:00 p.m. on September 23, 1999, and
returned at 5:00 p.m.

This court has observed that “the decision of whether to reopen the proof for further
evidence is within the discretion of the trial court, and the decision of the trial court will not be set
asideunlessthereisashowing that aninjustice hasbeendone.” Statev. Brock, 940 SW.2d 577, 580
(Tenn. Crim. App. 1996). Intheinstant case, the State had just concluded examination of Sergeant

6 We shall address these issuesin adifferent order than that in which they were raised.

! The sole mention in therecord concerning the appellant’ s motion isan order of thetrial court stating that “the
Motion for Bills of Particulars is not well taken and should be denied.” We take this opportunity to note that the State,
not the appellant, directed our attention to this order. In contravention of Tennessee Rule of Appellate Procedure
27(a)(7), the appellant provided no such citation to the record.
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Duncan the previous afternoon. The next morning, the trial court allowed a brief recall of Sergeant
Duncan to clarify times which had been mentioned in his previous testimony. There has been no
prejudiceto the appellant in thisinstance. Accordingly, we concludethat thetrial court did not abuse
its discretion in permitting the State to recall the witness and as a result of the recall there was no
injustice done to the appellant. Thisissue iswithout merit.

C. RebeccaPylant’s Prior Statement

The appellant next contends that the trial court erred in allowing the State to use
RebeccaPylant’ sprior statement during her testimony and further erred when it allowed the contents
of the statement to be used as substantive evidence. The appellant further contendsthat the statement
fell under the auspices of Tennessee Rule of Evidence 613 regarding prior inconsistent statements.
According to the appellant, the State did not lay a proper foundation under Rule 613 and, if the
admission of the statement was proper,® the trial court should have instructed the jury that the
statement could be considered for impeachment purposes only.

Tennessee Rule of Evidence 613 provides:

(& In examining a witness concerning a prior statement made by the

witness, whether written or not, the statement need not be shown nor

its contents disclosed to the witness at that time, but on request the

same shdl be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of aprior inconsistent statement by awitnessis

not admissibleunlessthewitnessisafforded an opportunity to explain

or deny the same and the opposite party is afforded an opportunity to

interrogate the witness thereon, or the interests of justice otherwise

require.
Any prior inconsistent statement admitted under this rule should be used only for impeachment
purposes, it should not be used as substantive evidence. Neil P. Cohen et al., Tennessee Law of
Evidence, 8 6.13[2][b], at 6-131 (LEXIS publishing, 4th ed. 2000). However, the inconsistent
statement may be used as substantive evidence if it were admissible under some other rule of
evidence. |d. at 6-132. From our thorough review of the record, we can find no instances where the
State used Rebecca' s prior statement to impeach her trial testimony. Moreover, we can discern no
logical reason for the State to attack the credibility of the pivotal witness against the appellant.

However, another rule of evidence is applicable to the use of Rebecca's prior
statement. Tennessee Rule of Evidence 612 is typically referred to as the rule governing present
recollection refreshed. “For present recollection refreshed, the witness's memory is successfully
restored and the witness testifies from present memory. This does not involve hearsay because the
witnessis not testifying about a prior statement, but rather isrelating what isin the witness' scurrent
memory.” Cohen, Tennessee L aw of Evidence, § 8.10[2][b], at 8-92.

8 W e note that both the appellant and the State frame the argument in terms of the admission of the statement.
This is not quite accurate. While some of the contents of the statement were discussed during the examination of
Rebecca, the statement itself was never admitted into evidence.
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The advisory commission comments to Rule 612 advise that “[o]nly if a withess's
memory requires refreshing should awriting be used by the witness. The direct examiner should lay
afoundation for necessity, show the witness the writing, take back the writing, and ask the witness
to testify from refreshed memory.” Tenn. R. Evid. 612, Advisory Commission Comments. In other
words, to justify the use of awriting to refresh a testifying witness' s recollection pursuant to Rule
612, an attorney must demonstrate that it is necessary to refresh the witness's memory and that the
writing will providethe necessary refreshing. See Statev. Mathis, 969 S.\W.2d 418, 421 (Tenn. Crim.
App. 1997). Additionally, we notethat aleading treati se has suggested that the necessary foundation
“can be provided by the witness's incomplete testimony.” Cohen, Tennessee Law of Evidence, §
6.12[4][b], at 6-128.

Weacknowledgethat during someinstances of questi oning, Rebeccadid not maintain
that she did not remember the events underlying the State’ s questions. However, ineach ingancein
which her prior statement was used, it became obviousthrough Rebecca’ stestimony that she did not
clearly remember the detailsof theevents. The State asked Rebeccato read portionsof her statement,
and then asked Rebecca questions regarding the events mentioned in the part of the statement
Rebecca just read. Rebecca was able to independently testify of her own recollection after her
memory was refreshed by reading her previous statement. See Statev. Carpenter, 773 S.W.2d 1, 10
(Tenn. Crim. App. 1989); State v. Stanley Lawson, No. 01C01-9607-CR-00320, 1997 WL 661483,
at*8 (Tenn. Crim. App. at Nashville, Oct. 24, 1997). Thisisthetype of situaion envisoned by Rule
612. See Mathis, 969 SW.2d a 421. Accordingly, we conclude that there was no error in allowing
the State to refresh Rebecca’ s memory using her previous statement and, furthermore, therewas no
error in using Rebecca' s testimony as substantive evidence. See State v. Harrison Pearson, No.
03C01-9802-CR-00076, 1999 WL 692877, at *5 (Tenn. Crim. App. a Knoxville, Aug. 31, 1999).

D. Lesser-Included Offense

The appellant contends that the trial court erred in failing to instruct the jury on the
lesser-included offense of facilitation of felony murder.® Notably, the appellant’ sentire argument on
appeal isasfollows:

The Trial Court erred in not charging facilitation of Felony Murder in

that the decedent’s mother, Amanda Davis, was charged with Felony

Murder in the superceding indictment. The proof was clear that Ms.

Davis spanked the decedent child with a spoon prior to the Appellant

arriving at the residence. State v. Fowler, 23 SW.3d 285 (Tenn.[]

2000) and State v. Burns, 6 SW.3d 453 (Tenn. 1999), warrants the

lesser-included charge.

We note that atrial court’ s decision regarding whether to charge ajury regarding a
lesser-included offenseis amixed question of law and fact, which decision this court will review de

o Thetria courtinstructed the jury on the charged offense of felony murder in the perpetration of aggravated
child abuse and on the lesser-included offenses of second degree murder, voluntary mans aughter, reckless homicide,
criminally negligent homicide, aggravated child abuse, child abuse, aggravated assault, and assault.
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novo with no presumption of correctness. State v. Bowles, 52 SW.3d 69, 74 (Tenn. 2001).
Interestingly, the record reflects that prior to the reading of the jury charge, the appellant requested
that thetrial court chargenolesser-included offenses. Nevertheless, thetrial court correctly observed
that it wasrequired to chargethe jury onthe lesser-included offenses. Specificaly, Tennessee Code
Annotated section 40-18-110(a) (1997) mandatesthat atrial court must chargethejury asto the law
of each offense which is “included” in an indictment, namely the charged offense and any |esser-
included offenses, regardless of adefendant’ srequest for such aninstruction. *Inapplying thelesser-
included offensedoctrine, three questions arise: (1) whether an offense is alesser-included offense;
(2) whether the evidence supports a lesser-incdluded offense instruction; and (3) whether an
instructional error is harmless.” State v. Allen, 69 SW.3d 181, 187 (Tenn. 2002). In Burns, 6
S.W.3d at 466-67, our supreme court outlined the test for determining when an offense may be
considered a lesser-included offense of an indicted offense.

Burns specifically designates facilitation of the charged offense as a lesser-included
offense. 6 S\W.3d at 467. In fact, our supreme court has explicitly acknowledged that facilitation
of felony murder is a lesser-included offense of felony murder. State v. Ely, 48 SW.3d 710, 720
(Tenn. 2001), cert. denied, 534 U.S. 979, 122 S. Ct. 408 (2001). Further, in State v. Locke, 90
S.W.3d 663, 672 (Tenn. 2002), our supreme court explained that

[flacilitation, however, unlike lesser degrees of homicide is not an

immediatdy lesser offense of felony murder under part (b) of the

Burns test. In fact, fadlitation is a separate and distinct theory of

liability fromthat of aprincipal offender or someonewhoiscriminally

responsible for the conduct of another.

“A person is criminally responsible for the facilitation of a felony if, knowing that
another intendsto commit aspecific felony, but without theintent required for criminal responsibility
under § 39-11-402(2), the person knowingly furnishes substantial assistanceinthe commission of the
felony.” Tenn. Code Ann. § 39-11-403(a) (1997). Moreover, in Statev. Lewis, 919 SW.2d 62, 68
(Tenn. Crim. App. 1995), overruled on other grounds by State v. Williams, 977 SW.2d 101 (Tenn.
1998), this court noted that

knowledge of the specific fdony required under Tennessee Code

Annotated section 39-11-403ismet in afel ony murder prosecution not

by knowledge of the felony murder, but by the knowledge that the

other person was going to commit the underlying felony. In the case

sub judice, the Defendant could be guilty of facilitation of felony

murder because heknew hisco-defendant was planning on committing

arobbery, which is the underlying felony of the felony murder.

Therefore, we must now determine whether the evidence supports an instruction on facilitation of
felony murder.

A trial courtisnot required to charge an offense simply becauseit isalesser-included
offense of the charged offense. “Whether or not a particular lesser-included offense should be
charged to the jury depends on whether proof in the record would support the lesser charge.” Burns,
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6 S.W.3d at 468. If theinstruction iswarranted by the evidence, thetrial court must instruct the jury
on all lesser-included offenses regardless of any theory proposed by either the defense or the State.
State v. Richmond, 90 S.W.3d 648, 660 (Tenn. 2002). In determining whether the lesser-included
offenseshould becharged, “thetrial court must view theevidenceliberdly inthelight most favorable
to the existence of the lesser-included offense without making any judgments on the credibility of
such evidence.” Burns, 6 S.W.3d at 4609.

In the instant case, we can find no facts which would support a charge of facilitation
of felony murder. Rebeccatestified that she saw AmandaDavis hit the victim with aspoon when she
came home from school. The victim stopped crying after being struck. The appellant told Sergeant
Duncan that he came home at about 4:00 p.m. or 4:30 p.m. and that Amanda Davis left shortly
thereafter. Rebecca maintained that approximately thirty minutes after Amanda Davis left, the
appellant changed the victim’s diaper. After his diaper was changed, the victim continued to cry.
According to Rebecca, the appdlant went to the victim’'s bedroom and repeatedly and forcefully
spanked the victim. Dr. Harlan explained that the victim’s death occurred from blunt traumato the
back of hisabdomen. Based upon theforegoingfacts, thereweretwo possible scenarios. aconviction
based upon the appellant’s guilt as principal or an acquittal. Fowler, 23 SW.3d at 289. Thus, we
conclude that there is no proof in the record that the appellant knew that Amanda Davis intended to
commit aggravated child abuseon the victim and furnished substantial assistancein thecommission
of theaggravated child abuse without the intent required for criminal responsibility. See Tenn. Code
Ann. 8§ 39-11-403(a). Accordingly, the trial court did not err in failing to charge the jury on
facilitation of felony murder.

E. Sufficiency of the Evidence

In the appe lant’ sfinal two issues, he questions whether the evidence adduced a trial
was sufficient to support his conviction and he complainsthat thetrial court erred in not granting his
motion for judgment of acquittal. Thiscourt hasobserved that “ [t]he standard by whichthetrial court
determines a motion for judgment of acquittal at the end of all the proof is, in essence, the same
standard which applies on appeal in determining the sufficiency of the evidence after a conviction.”
Statev. Thompson, 88 SW.3d 611, 614-15 (Tenn. Crim. App. 2000). Accordingly, wewill address
the appellant’ s final complaints as a challenge to the sufficiency of the evidence.

On appeal, the appellant, having been convicted by ajury, is presumed guilty. State
v. Suttles, 30 SW.3d 252, 260 (Tenn. 2000). Thus, the burden falls upon the appellant to
demonstrate why the evidence is insufficient to support the jury’s findings. Id. Evidence is
considered insufficient when no reasonable trier of fact could have found the essential elements of
the offense in question beyond a reasonable doubt. Jacksonv. Virginia 443 U.S. 307, 319, 99 S. Ct.
2781, 2789 (1979); Tenn. R. App. P. 13(e).

Moreover, asaresult of theappdlant’ sconviction, the Stateis entitled to the strongest
legitimate view of the evidence and all reasonableinferences which may be drawn therefrom. State
v. Cottrell, 868 SW.2d 673, 675 (Tenn. Crim. App. 1992). Additionally, we notethat “[t]he weight
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and credibility of the witnesses' testimony are matters entrusted exclusively to the jury asthe triers
of fact.” Statev. Manning, 909 SW.2d 11, 13 (Tenn. Crim. App. 1995).

In order to sustain the appellant’ s conviction for felony murder, the Statewas required
to provethat the appellant killed the victim in the perpetration of aggravated child abuse. Tenn. Code
Ann. 8§ 39-13-202(a)(2) (1997). We note that “intent to kill is not required under the felony murder
statute[; however], the perpetrator must possess the requisite intent to commit the underlying felony
for afelony murder convictiontobesustained.” Statev. John DennisRushing, No. 01C01-9501-CR-
00020, 1996 WL 63920, at *6 (Tenn. Crim. App. a Nashville, Feb. 13, 1996). In other words, a
conviction of felony murder requires only a showing of a killing during the perpetration of an
underlying felony and doesnot require premeditationor intent to kill. See Tenn. Code Ann. § 39-13-
202(a)(2).

Aswe noted earlier, aggravated child abuse is the felony underlying the appellant’s
felony murder conviction. Aggravated child abuseisdefined asthe commission of child abuse when
the “act of abuseresultsin serious bodily injury to the child.” Tenn. Code Ann. 8§ 39-15-402(a)(1)
(1997). A personcommitschild abuse®who knowingly, other than by accidental means, treatsachild
under eighteen (18) years of age in such amanner astoinflict injury.” Tenn. Code Ann. § 39-15-
401(a) (1997).

The proof adduced at trial demonstrated that the appellant became angry when the
victim would not stop crying after Amanda Davis left the residence. The appellant changed the
victim’'s particularly “foul smelling diaper” and yet the victim would not be quiet. The appellant
hoisted the victim’s arms over the victim’ s head and spanked the victim so hard that Rebecca could
hear the blows from the living room. After the spanking, the victim did not come out of his room
again. Dr. Harlan testified that the blows causing the child’s death were hard enough to completely
tear the root of the victim’'s mesentery. Upon questioning by the police, the appdlant repeatedly
denied spanking the victim on any occasion and staunchly maintained that Amanda Daviswould not
spank the victim because shedid not “bdieve in whipping them.” However, Rebeccatestified that
both the appellant and Amanda Davis had spanked the children. We conclude that this proof is
sufficient to sustain the appellant’s conviction. See State v. Hodges, 7 S.W.3d 609, 620-21 (Tenn.
Crim. App. 1998).

We also note that the gppellant complains on apped that “[t]he State did not prove
venue, theidentity of the defendant or the age of the decedent child.” Wedisagree. Aswe recounted
in our recitation of the facts, numerous witnesses testified that the offenses occurred in Cheatham
County, several witnesses indicated that the victim was two years of age, and the witnesses dso
designated “ Dennis Pylant” astheappellant. See Statev. Smith, 926 S.W.2d 267, 269 (Tenn. Crim.
App. 1995) (explaining that venue need only be proved by a preponderance of the evidence); State
V. Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App. 1987) (establishing that thejury asthetrier of fact
determinesissues regarding witness credibility, the weight and va ueto be afforded the evidence and
all accompanying factual issues); State v. Danny R. Morris, No. 01C01-9506-CC-00206, 1996 WL
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233989, at *2 (Tenn. Crim. App. at Nashville, May 9, 1996) (stating that “[a] courtroomidentification
IS not a prerequisite to a conviction for acriminal offense”’). Thisissueis without merit.

[11. Conclusion
Finding no reversible error, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE
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